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THE SENATE 385
THIRTY-FIRST LEGISLATURE, 2021 S . B . N O ., S.D.1
STATE OF HAWAI

A BILL FOR AN ACT

RELATING TO THE UNIFORM TRUST CODE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The legislature finds that the Uniform Trust
Code is a national codification of the law of trusts, which
provides for greater clarity and uniformity in trust law and
interpretation. While there are currently a number of Hawai‘i
statutes relating to trusts, the Uniform Trust Code serves to
update these laws and to bring them under one comprehensive
umbrella.

The legislature further finds that the Uniform Trust Code
will significantly reduce the time, complexity, and expense of
trust proceedings and, in certain instances, allow for
nonjudicial resolution of trust issues that currently require
court intervention. At the same time, the Uniform Trust Code
provides ready access to a judge if either a dispute arises
during the course of trust administration or the interested
parties desire judicial supervision. The Uniform Trust Code

also provides greater clarity and certainty in many areas of
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trust law that are exceedingly thin or without precedent in
Hawaii.

The purpose of this Act is to enact the Uniform Trust Code
(2018 version) in the State, with appropriate amendments to
reflect Hawaii law and practice where relevant.

SECTION 2. The Hawaii Revised Statutes is amended by
adding a new chapter to be appropriately designated and to read
as follows:

"CHAPTER
UNIFORM TRUST CODE
ARTICLE 1. GENERAL PROVISIONS AND DEFINITIONS

§ -101 Short title. This chapter may be cited as the
Uniform Trust Code.

§ -102 Scope. This chapter applies to express trusts,
charitable or noncharitable, and trusts created pursuant to a
statute, judgment, or decree that requires the trust to be
administered in the manner of an express trust.

§ -103 Definitions. As used in this chapter:

"Action", with respect to an act of a trustee, includes a

failure to act.
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"Ascertainable standard" means a standard relating to an
individual's health, education, support, or maintenance within
the meaning of section 2041 (b) (1) (A) or 2514 (c) (1) of the
Internal Revenue Code of 1986, as in effect on the effective
date of this chapter.

"Beneficiary" means a person who:

(1) Has a present or future beneficial interest in a

trust, vested or contingent; or

(2) In a capacity other than that of trustee, holds a

power of appointment over trust property.

"Charitable trust" means a trust, or portion of a trust,
created for a charitable purpose described in
section -405(a) .

"Conservator" means a person appointed by the court to
administer the estate of a minor or adult individual.

"Court" means the circuit court in this State having
jurisdiction over all subject matter relating to trusts.

"Environmental law" means a federal, state, or local law,
rule, regulation, or ordinance relating to protection of the

environment.
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"Guardian" means a person appointed by the court, a parent,
or a spouse to make decisions regarding the support, care,
education, health, and welfare of a minor or adult individual.
"Guardian" does not include a guardian ad litem.

"Incapacitated" means an individual who, for reasons other
than age, is unable to manage property and business affairs
effectively because of an impairment in the ability to receive
and evaluate information or to make or communicate decisions,
even with the use of appropriate and reasonably available
technological assistance or because of another physical, mental,
or health impairment, or because the individual is missing,
detained, or unable to return to the United States.

"Interested persons" includes beneficiaries and any others
having a property right in or claim against a trust estate that
may be affected by a judicial proceeding and fiduciaries and
other persons representing interested persons. The meaning as
it relates to particular persons may vary from time to time and
shall be determined according to the particular purposes of, and
matter involved in, any proceeding.

"Interests of the beneficiaries" means the beneficial

interests provided in the terms of the trust.
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"Jurisdiction", with respect to a geographic area, includes
a state or country.

"Person" means an individual; corporation; business trust;
estate; trust; partnership; limited liability company;
association; joint venture; government; governmental
subdivision, agency, or instrumentality; public corporation; or
any other legal or commercial entity.

"Power of withdrawal" means a presently exercisable general
power of appointment other than a power:

(1) Exercisable by a trustee and limited by an

ascertainable standard; or

(2) Exercisable by another person only upon consent of the

trustee or a person holding an adverse interest.

"Property" means anything that may be the subject of
ownership, whether real or personal, legal or equitable, or any
interest therein.

"Qualified beneficiary" means a beneficiary who, on the
date the beneficiary's qualification is determined:

(1) Is a distributee or permissible distributee of trust

income or principal;
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(2) Would be a distributee or permissible distributee of
trust income or principal if the interests of the
distributees described in paragraph (1) terminated on
that date without causing the trust to terminate; or

(3) Would be a distributee or permissible distributee of
trust income or principal if the trust terminated on
that date.

"Revocable", as applied to a trust, means revocable by the
settlor without the consent of the trustee or a person holding
an adverse interest.

"Settlor" means a person, including a testator, who
creates, or contributes property to, a trust. If more than one
person creates or contributes property to a trust, each person
is a settlor of the portion of the trust property attributable
to that person's contribution except to the extent another
person has the power to revoke or withdraw that portion.

"Spendthrift provision" means a term of a trust that
restrains both voluntary and involuntary transfer of a
beneficiary's interest.

"Spouse" includes individuals who are married to each other

and individuals who are reciprocal beneficiaries.
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"State" means a state of the United States, the District of
Columbia, Puerto Rico, the United States Virgin Islands, or any
territory or insular possession subject to the jurisdiction of
the United States. The term includes an Indian tribe or band
recognized by federal law or formally acknowledged by a state.

"Terms of a trust" means:

(1) Except as otherwise provided in paragraph (2), the
manifestation of the settlor's intent regarding a
trust's provisions as:

(A) Expressed in the trust instrument; or
(B) Established by other evidence that would be
admissible in a judicial proceeding; or

(2) The trust's provisions, as established, determined, or
amended by:

(A) A trustee or other person in accordance with
applicable law;

(B) A court order; orxr

(C) A nonjudicial settlement agreement under

section -111.
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"Trust instrument" means an instrument executed by the
settlor that contains terms of the trust, including any
amendments thereto.

"Trustee" includes an original, additional, and successor
trustee, and a cotrustee.

§ -104 Knowledge. (a) Subject to subsection (b), a
person has knowledge of a fact if the person:

(1) Has actual knowledge of it;

(2) Has received a notice or notification of it; or

(3) From all the facts and circumstances known to the

person at the time in guestion, has reason to know it.

(b) An organization that conducts activities through
employees has notice or knowledge of a fact involving a trust
only from the time the information was received by an employee
having responsibility to act for the trust, or would have been
brought to the employee's attention if the organization had
exercised reasonable diligence. BAn organization exercises
reasonable diligence if it maintains reasonable routines for
communicating significant information to the employee having
responsibility to act for the trust and there is reasonable

compliance with the routines. Reasonable diligence does not

2021-1398 SB385 SD1 SMA.doc

(L LT L



10

11

12

13

14

15

16

17

18

19

20

21

Page 9

S.B. NO. <o

require an employee of the organization to communicate

information unless the communication is part of the individual's

regular duties or the individual knows a matter involving the

trust would be materially affected by the information.

§ -105 Default and mandatory rules.

(a) Except as

otherwise provided in the terms of the trust, this chapter

governs the duties and powers of a trustee,

relations among

trustees, and the rights and interests of a beneficiary.

(b) The terms of a trust prevail over any provision of

this chapter except:

(1) The requirements for creating a trust;

(2) The duty of a trustee to act in good faith and in

accordance with the terms and purposes of the trust

and the interests of the beneficiaries;

(3) The requirement that a trust and its terms be for the

benefit of its beneficiaries as their interests are

defined by the terms of the trust and that the trust

have a purpose that is lawful, not contrary to public
policy, and possible to achieve;

(4) The power of the court to modify or terminate a trust

under sections

2021-1398 SB385 SD1 SMA.doc
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The effect of a spendthrift provision and the rights
of certain creditors and assignees to reach a trust as
provided in article 5;

The power of the court under section -702 to
require, dispense with, or modify or terminate a bond;
The power of the court under section -708 (b) to
adjust a trustee's compensation, specified in the
terms of the trust, which is unreasonably low or high;
The duty under section -813(c) (2) and (3) to notify
qualified beneficiaries of an irrevocable trust of the
existence of the trust, of the identity of the
trustee, and of their right to request trustee
reports;

The duty under section -813(b) to respond to the
request of a qualified beneficiary of an irrevocable
trust for trustee reports and other information
reasonably related to the administration of a trust;
The effect of an exculpatory term under

section -1008;

The rights under sections -1010 through -1013 of

a person other than a trustee or beneficiary;
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(12) Periods of limitation for commencing a judicial
proceeding;
(13) The power of the court to take action and exercise

jurisdiction as may be necessary in the interests of
justice; and

(14) The subject matter jurisdiction of the court and venue
for commencing a proceeding, as provided in
sections -203 and -204.

§ -106 Common law of trusts; principles of equity. The
common law of trusts and principles of equity supplement this
chapter, except to the extent modified by this chapter or
another law of this State.

§ -107 Governing law. The meaning and effect of the
terms of a trust are determined by:

(1) The law of the jurisdiction designated in the terms
unless the designation of that jurisdiction's law is
contrary to a strong public policy of the jurisdiction
having the most significant relationship to the matter
at issue; or

(2) In the absence of a controlling designation in the

terms of the trust, the law of the jurisdiction having
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the most significant relationship to the matter at
issue.

§ -108 Principal place of administration. (a) Without
precluding other means for establishing a sufficient connection
with the designated jurisdiction, terms of a trust designating
the principal place of administration are valid and controlling
if:

(1) A trustee's principal place of business is located in
or a trustee is a resident of the designated
jurisdiction; or

(2) All or part of the administration occurs in the
designated jurisdiction.

(b) A trustee is under a continuing duty to administer the
trust at a place appropriate to its purposes, its
administration, and the interests of the beneficiaries.

(c) Without precluding the right of the court to order,
approve, or disapprove a transfer, the trustee, in furtherance
of the duty prescribed by subsection (b), may transfer the
trust's principal place of administration to another state or to

a jurisdiction outside of the United States.
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The trustee shall notify the qualified beneficiaries

of a proposed transfer of a trust's principal place of

administration not less than sixty days before initiating the

transfer.

(1)

(e)

The notice of proposed transfer shall include:

The name of the jurisdiction to which the principal
place of administration is to be transferred;

The address and telephone number at the new location
at which the trustee can be contacted;
An explanation of the reasons for the proposed
transfer;

The date on which the proposed transfer is anticipated
to occur; and

The date, not less than sixty days after the giving of
the notice, by which the qualified beneficiary must
notify the trustee of an objection to the proposed
transfer.

The authority of a trustee under this section to

transfer a trust's principal place of administration terminates

if a qualified beneficiary notifies the trustee of an objection

to the proposed transfer on or before the date specified in the

notice.
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(f) In connection with a transfer of the trust's principal
place of administration, the trustee may transfer some or all of
the trust property to a successor trustee designated in the
terms of the trust or appointed pursuant to section -704.

§ -109 Methods and waiver of notice. (a) Notice to a
person under this chapter or the sending of a document to a
person under this chapter shall be accomplished in a manner
reasonably suitable under the circumstances and likely to result
in receipt of the notice or document. Permissible methods of
notice or for sending a document include first-class mail,
personal delivery, delivery to the person's last known place of
residence or place of business, or a properly directed
electronic message.

(b) Notice otherwise required under this chapter or a
document otherwise required to be sent under this chapter need
not be provided to a person whose identity or location is
unknown to and not reasonably ascertainable by the trustee.

(c) Notice under this chapter or the sending of a document
under this chapter may be waived by the person to be notified or

sent the document.
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(d) Notice of a judicial proceeding shall be given as

provided in the Hawaii probate rules.

§ -110 Others treated as qualified beneficiaries. (a)

A charitable organization expressly designated to receive
distributions under the terms of a charitable trust has the
rights of a qualified beneficiary under this chapter if the
charitable organization, on the date the charitable
organization's qualification is being determined:

(1) Is a distributee or permissible distributee of trust
income or principal;

(2) Would be a distributee or permissible distributee of
trust income or principal upon the termination of the
interests of other distributees or permissible
distributees then receiving or eligible to receive
distributions; or

(3) Would be a distributee or permissible distributee of
trust income or principal if the trust terminated on
that date.

(b) A person appointed to enforce a trust created for the

care of an animal or another noncharitable purpose, as provided
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in section -408 or -409, has the rights of a qualified
beneficiary under this chapter.

(c) The attorney general of this State has the rights of a
qualified beneficiary with respect to a charitable trust having
its principal place of administration in this State.

§ -111 Nonjudicial settlement agreements. (a) Except
as otherwise provided in subsection (c), interested persons may
enter into a binding nonjudicial settlement agreement with
respect to any matter involving a trust.

(b) A nonjudicial settlement agreement is valid only to
the extent it does not violate a material purpose of the trust
and includes terms and conditions that could be properly
approved by the court under this chapter or other applicable
law.

(c) Matters that may be resolved by a nonjudicial

settlement agreement include, but are not limited to:

(1) The interpretation or construction of the terms of the
trust;
(2) The approval of a trustee's report or accounting;
2021-1398 SB385 SD1 SMA.doc 16
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(3) Direction to a trustee to refrain from performing a
particular act or the grant to a trustee of any
necessary or desirable power;

(4) The resignation or appointment of a trustee and the
determination of a trustee's compensation;

(5) Transfer of a trust's principal place of
administration; and

(6) Liability of a trustee for an action relating to the
trust.

(d) Any interested person may request the court to approve

a nonjudicial settlement agreement, to determine whether the
representation as provided in article 3 was adeguate, and to
determine whether the agreement contains terms and conditions
that the court could have properly approved.

(e) For purposes of this section, "interested person"
means a person whose consent would be required in order to
achieve a binding settlement were the settlement to be approved
by the court.

§ -112 Rules of construction. The rules of construction
that apply in this State to the interpretation of and

disposition of property by will also apply, as appropriate, to
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the interpretation of the terms of a trust and the disposition
of the trust property.
§ -113 1Insurable interest of trustee. (a) A trustee of
a trust has an insurable interest in the life of an individual
insured under a life insurance policy that is owned by the
trustee of the trust acting in a fiduciary capacity or that
designates the trust itself as the owner if, on the date the
policy is issued:
(1) The insured is:
(A) A settlor of the trust; or
(B) An individual in whom a settlor of the trust has,
or would have had if living at the time the
policy was issued, an insurable interest; and
(2) The life insurance proceeds are primarily for the
benefit of one or more trust beneficiaries who have an
insurable interest in the life of the insured.
(b) This section applies to any trust existing before, on,
or after the effective date of this section, regardless of the
effective date of the governing instrument under which the trust

was created, but only as to a life insurance policy that is in
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force and for which an insured is alive on or after the
effective date of this section.

(c) As used in this section, "settlor" means a person that
executes a trust instrument. The term includes a person for
whom a fiduciary or agent is acting.

ARTICLE 2. JUDICIAL PROCEEDINGS

§ -201 Role of court in administration of trust. (a)
The court may intervene in the administration of a trust to the
extent its jurisdiction is invoked by an interested person or as
provided by law.

(b) A trust is not subject to continuing judicial
supervision unless ordered by the court.

(c) A judicial proceeding involving a trust may relate to
any matter involving the internal affairs of trusts, including,
but not limited to, a proceeding to:

(1) Appoint or remove a trustee;

(2) Review or determine a trustee's compensation;

(3) Review a trustee's report or accounting or compel a

trustee to report or account;

(4) Ascertain beneficiaries;
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(5) Determine any question arising in the administration
or distribution of any trust, including questions of
construction of trust terms;

(6) Request instructions to trustees; and

(7) Determine the existence or nonexistence of any
immunity, power, privilege, duty, or right.

(d) A judicial proceeding is initiated by filing a

petition in the court and giving notice pursuant to
section -109 to interested persons. The court may order
notification to additional persons.

§ -202 Jurisdiction over trustee and beneficiary. (a)
By accepting the trusteeship of a trust having its principal
place of administration in this State or by moving the principal
place of administration to this State, the trustee submits
personally to the jurisdiction of the courts of this State
regarding any matter involving the trust.

(b) With respect to their interests in the trust, the
beneficiaries of a trust having its principal place of
administration in this State are subject to the jurisdiction of
the courts of this State regarding any matter involving the

trust.
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(c) By accepting a distribution from such a trust, the
recipient submits personally to the jurisdiction of the courts
of this State regarding any matter involving the trust.

(d) By accepting the delegation of a trust function from
the trustee of a trust having its principal place of
administration in this State, the agent submits to the
jurisdiction of the courts of this State regarding any matter
involving the trust.

(e) This section does not preclude other methods of
obtaining jurisdiction over a trustee, beneficiary, or other
person receiving property from the trust.

§ -203 Subject matter jurisdiction. (a) The court has
exclusive jurisdiction of proceedings in this State concerning
the administration of a trust.

(b) The court has concurrent jurisdiction with other
courts of this State of actions and proceedings involving a
trust, including but not limited to:

(1) Proceedings to determine the existence or nonexistence

of trusts created other than by will;

(2) Actions by or against creditors or debtors of trusts;

and

2021-1398 SB385 SD1 SMA.doc
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(3) Other actions and proceedings involving trustees and

third parties.

§ ~-204 Venue. (a) Except as otherwise provided in
subsection (b), venue for a judicial proceeding involving a
trust is in the judicial circuit of this State in which the
trust's principal place of administration is or will be located
and, 1f the trust is created by will and the estate is not yet
closed, in the judicial circuit in which the decedent's estate
is being administered.

(b) TIf a trust has no trustee, venue for a judicial
proceeding for the appointment of a trustee is in a judicial
circuit of this State in which a beneficiary resides, in a
judicial circuit in which any trust property is located, if the
trust is created by will, in the judicial circuit in which the
decedent's estate was or is being administered, or in the
judicial circuit where the nominated trustee resides or has its
principal place of business.

ARTICLE 3. REPRESENTATION
§ -301 Representation; basic effect. (a) Notice to a

person who may represent and bind another person under this

2021-1398 SB385 SD1 SMA.doc
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article has the same effect as if notice were given directly to
the other person.

(b) The consent of a person who may represent and bind
another person under this article is binding on the person
represented unless the person represented objects to the
representation before the consent would otherwise have become
effective.

(c) Except as otherwise provided in sections -411 and

-602, a person who under this article may represent a settlor
who lacks capacity may receive notice and give a binding consent
on the settlor's behalf.

(d) A settlor may not represent and bind a beneficiary
under this article with respect to the termination or
modification of a trust under section -411(a) .

§ -302 Representation by holder of power of appointment.
To the extent there is no material conflict of interest between
the holder of a power of appointment and the persons represented
with respect to the particular question or dispute, the holder
may represent and bind persons whose interests, as permissible
appointees, takers in default, or otherwise, are subject to the

power.
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§ -303 Representation by fiduciaries and parents. To
the extent there is no conflict of interest between the
representative and the person represented or among those being
represented with respect to a particular question or dispute:

(1) A conservator may represent and bind the estate that
the conservator controls;

(2) A guardian may represent and bind the ward if a
conservator of the ward's estate has not been
appointed;

(3) An agent having authority to act with respect to the
particular question or dispute may represent and bind
the principal;

(4) A trustee may represent and bind the beneficiaries of
the trust;

(5) A personal representative of a decedent's estate may
represent and bind persons interested in the estate;

(6) A parent may represent and bind the parent's minor or
unborn child if a conservator or guardian for the
child has not been appointed. The parent entitled to
represent and bind the child is determined in the

following order of priority:
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(A) The parent who is a lineal descendant of a
settlor;

(B) The parent who is a beneficiary of the trust that
is the subject of the representation;

(C) The parent with legal custody of the child; and

(D) If one parent cannot be determined pursuant to
the preceding criteria and if a disagreement
arises between the parties seeking to represent
the same child, a guardian ad litem shall be
appointed to represent the minor child; and

(7) A qualified beneficiary may represent and bind any

beneficiary who may succeed to the qualified
beneficiary's interest under the terms of the trust or
pursuant to the exercise of a power of appointment.

§ -304 Representation by person having substantially
identical interest. Unless otherwise represented, a minor,
incapacitated, or unborn individual, or a person whose identity
or location is unknown and not reasonably ascertainable may be
represented by and bound by another having a substantially
identical interest with respect to the particular question or

dispute, but only to the extent that there is no material
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conflict of interest between the representative and the person
represented.

§ -305 Appointment of guardian ad litem. (a) If the
court determines that an interest is not represented under this
article, or that the otherwise available representation might be
inadequate, the court may appoint a guardian ad litem to receive
notice, give consent, and otherwise represent, bind, and act on
behalf of a minor, incapacitated, or unborn individual, or a
person whose identity or location is unknown. A guardian ad
litem may be appointed to represent several persons or
interests.

(b) A guardian ad litem may act on behalf of the
individual represented with respect to any matter arising under
this chapter, whether or not a judicial proceeding concerning
the trust is pending.

(¢) In making decisions, a guardian ad litem may consider
general benefits accruing to the living members of the
individual's family.

ARTICLE 4. CREATION, VALIDITY, MODIFICATION, AND TERMINATION OF

TRUST
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§ -401 Methods of creating trust. A trust may be

created by:

(1) Transfer of property to another person as trustee
during the settlor's lifetime or by will or other
disposition taking effect upon the settlor's death;

(2) Declaration by the owner of property that the owner
holds identifiable property as trustee;

(3) Exercise of a power of appointment in favor of a
trustee; or

(4) A court pursuant to its statutory or equitable powers.

§ -402 Requirements for creation. (a) A trust is

created only if:

(1) The settlor has capacity to create a trust;
(2) The settlor indicates an intention to create the
trust;

(3) The trust has a definite beneficiary or is:
(A) A charitable trust;
(B) A trust for the care of an animal, as provided in
section -408; or
(C) A trust for a noncharitable purpose, as provided

in section -409; and
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(4) The trustee has duties to perform.

(b) A beneficiary is definite if the beneficiary can be
ascertained now or in the future, subject to any applicable rule
against perpetuities.

(c) A power in a trustee, or in another person under the
terms of the trust, to select a beneficiary from an indefinite
class is valid. 1If the power is not exercised within a
reasonable time, the power fails and the property subject to the
power passes to the persons who would have taken the property
had the power not been conferred.

(d) Notwithstanding subsection (a) (1), a trust created by
an agent under power of attorney is valid if:

(1) The trust is created by an agent of the settlor under

a power of attorney that specifically authorizes the
creation of a trust; and

(2) The settlor had capacity to create a trust at the time

the power of attorney was executed.

§ -403 Trusts created in other jurisdictions. A trust
not created by will is validly created if its creation complies

with the law of the jurisdiction in which the trust instrument
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was executed, or the law of the jurisdiction in which, at the
time of creation:

(1) The settlor was domiciled, had a place of abode, or

was a national;

(2) A trustee was domiciled or had a place of business; or

(3) Any trust property was located.

Unless otherwise provided in the trust instrument, these
provisions shall also apply to trust amendments.

§ -404 Trust purposes. A trust may be created only to
the extent its purposes are lawful, not contrary to public
policy, and possible to achieve. A trust and its terms shall be
for the benefit of its beneficiaries, subject to the provisions
of the trust.

§ -405 Charitable purposes; enforcement. (a) A
charitable trust may be created for the relief of poverty, the
advancement of education or religion, the promotion of health,
governmental or municipal purposes, or other purposes the
achievement of which is beneficial to the community.

(b) If the terms of a charitable trust do not indicate or
otherwise provide for selection of a particular charitable

purpose or beneficiary, the trustee or such other person
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authorized by the terms of the trust or, if none, the court may
select one or more charitable purposes or beneficiaries. The
selection shall be consistent with the settlor's intention to
the extent it can be ascertained.

(c) The settlor of a charitable trust, the trustee, a
designated beneficiary, if any, or the attorney general may
maintain a proceeding to enforce the trust.

§ -406 Creation of trust induced by fraud, duress, or
undue influence. A trust is void to the extent its creation was
induced by fraud, duress, or undue influence.

§ -407 Evidence of oral trust. (a) Except as required
by law other than this chapter, a trust need not be evidenced by
a trust instrument, but the creation of an oral trust and its
terms, including any amendments thereto, may be established only
by clear and convincing evidence.

(b) Except as required by law other than this chapter, a
trust need not be evidenced by a trust instrument, but the
establishment of a missing trust and its terms may be
established by clear and convincing evidence. In the absence of
clear and convincing evidence to establish the existence or

terms and provisions of a missing trust, the existence of or the
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terms and provisions of a missing trust may be established by
court order; provided that, in the circumstances and upon
appropriate notice, it would be fair and equitable to do so.
This section does not preclude a court from ordering relief
otherwise allowed by law.

§ -408 Trust for care of animal. (a) A trust for the
care of one or more designated domestic or pet animals shall be
valid. The trust terminates when no living animal is covered by
the trust. A governing instrument shall be liberally construed
to bring the transfer within this section, to presume against
the precatory or honorary nature of its disposition, and to
carry out the general intent of the transferor. Extrinsic
evidence shall be admissible in determining the transferor's
intent.

(b) A trust for the care of one or more designated
domestic or pet animals shall be subject to the following
provisions:

(1) Except as expressly provided otherwise in the

instrument creating the trust, and notwithstanding
section -816, no portion of the principal or income

of the trust may be converted to the use of the
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trustee or to a use contrary to the trust's purposes

or for the benefit of a covered animal;

(2) Upon termination, the trustee shall transfer the
unexpended trust property in the following order:

(A) As directed in the trust instrument;

(B) If there is no direction in the trust instrument
and if the trust was created in a non-residuary
clause in the transferor's will, then under the
residuary clause in the transferor's will; and

(C) If no taker is produced by the application of
subparagraph (A) or (B), then to the transferor's
heirs, determined according to section 560:2-711;

(3) A trust authorized by this section may be enforced by
a person appointed in the terms of the trust or, if no
person is so appointed, by a person appointed by the
court. A person having an interest in the welfare of
the animal may request the court to appoint a person
to enforce the trust or to remove a person appointed;
(4) Except as ordered by the court or required by the
trust instrument, no filing, report, registration,

periodic accounting, separate maintenance of funds,
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appointment, or fee shall be required by reason of the
existence of the fiduciary relationship of the
trustee;

The court may reduce the amount of the property
transferred if it determines that the amount
substantially exceeds the amount required for the
intended use and the court finds that there will be no
substantial adverse impact in the care, maintenance,
health, or appearance of the designated domestic or
pet animal; provided that the amount of the reduction,
if any, shall pass as unexpended trust property under
paragraph (2);

If a trustee is not designated or no designated
trustee is willing and able to serve, the court shall
name a trustee. The court may order the transfer of
the property to another trustee if the transfer is
necessary to ensure that the intended use is carried
out and if a successor is not designated in the trust
instrument or if no designated successor trustee
agrees to serve and is able to serve. The court may

also make other orders and determinations as are

33
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advisable to carry out the intent of the transferor

and the purpose of this section; and

(7) The trust is exempt from the operation of chapter 525
of the Uniform Statutory Rule Against Perpetuities.
§ -409 Noncharitable trust without ascertainable
beneficiary. Except as otherwise provided in section -408 or

by other law, the following rules apply:

(1)

A trust may be created for a noncharitable purpose
without a definite or definitely ascertainable
beneficiary or for a noncharitable but otherwise wvalid
purpose to be selected by the trustee;

A trust authorized by this section may be enforced by
a person appointed in the terms of the trust or, if no
person is so appointed, by a person appointed by the
court; and

Property of a trust authorized by this section may be
applied only to its intended use, except to the extent
the court determines that the value of the trust
property exceeds the amount required for the intended
use; provided that, except as otherwise provided in

the terms of the trust, property not required for the
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intended use shall be distributed to the settlor, if
then living, otherwise pursuant to the terms of the
settlor's will, or, if none, to the settlor's

successors in interest.

§ -410 Modification or termination of trust; proceedings
for approval or disapproval. (a) In addition to the methods of
termination prescribed by sections -411 through -414, a

trust terminates to the extent the trust is revoked or expires
pursuant to its terms, no purpose of the trust remains to be
achieved, or the purposes of the trust have become unlawful,
contrary to public policy, or impossible to achieve.

(b) A proceeding to approve or disapprove a proposed

modification or termination under sections -411
through -416, or trust combination or division under
section -417, may be commenced by a trustee or beneficiary,

and a proceeding to approve or disapprove a proposed
modification or termination under section -411 may be

commenced by the settlor. The settlor of a charitable trust may

maintain a proceeding to modify the trust under section -413.
§ -411 Modification or termination of noncharitable

irrevocable trust by consent. (a) A noncharitable irrevocable

2021-1398 SB385 SD1 SMA.doc 35

A TR AR



10

11

12

13

14

15

16

17

18

19

20

21

Page 36 385
S.B. NO. sbo-

trust may be modified or terminated upon consent of the settlor
and all beneficiaries, even if the modification or termination
is inconsistent with a material purpose of the trust. A
settlor's power to consent to a trust's modification or
termination may be exercised by an agent under a power of
attorney only to the extent expressly authorized by the power of
attorney or the terms of the trust; by the settlor's conservator
with the approval of the court supervising the conservatorship
if an agent is not so authorized; or by the settlor's guardian
with the approval of the court supervising the guardianship if
an agent is not so authorized and a conservator has not been
appointed. This subsection does not apply to irrevocable trusts
created before or to revocable trusts that become irrevocable
before the effective date of this chapter.

(b) A noncharitable irrevocable trust may be terminated
upon consent of all of the beneficiaries if the court concludes
that continuance of the trust is not necessary to achieve any
material purpose of the trust. A noncharitable irrevocable
trust may be modified upon consent of all of the beneficiaries
if the court concludes that modification is not inconsistent

with a material purpose of the trust.
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(c) It is a question of fact whether a spendthrift
provision constitutes a material purpose of the trust.

(d) Upon termination of a trust under subsection (a) or
(b), the trustee shall distribute the trust property as agreed
to by the beneficiaries.

(e) If not all of the beneficiaries consent to a proposed
modification or termination of the trust under subsection (a) or
(b), the modification or termination may be approved by the
court if the court is satisfied that:

(1) If all of the beneficiaries had consented, the trust
could have been modified or terminated under this
section; and

(2) The interests of a beneficiary who does not consent
will be adequately protected.

§ -412 Modification or termination because of
unanticipated circumstances or inability to administer trust
effectively. (a) The court may modify the administrative or
dispositive terms of a trust or terminate the trust if, because
of circumstances not anticipated by the settlor, modification or

termination will further the purposes of the trust. To the
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extent practicable, the modification shall be made in accordance
with the settlor's probable intention.

(b) The court may modify the administrative terms of a
trust if continuation of the trust on its existing terms would
be impracticable or wasteful or impair the trust's
administration.

(c) Upon termination of a trust under this section, the
trustee shall distribute the trust property in a manner
consistent with the purposes of the trust.

§ -413 Cy pres. (a) Except as otherwise provided in
subsection (b), if a particular charitable purpose becomes
unlawful, impracticable, impossible to achieve, or wasteful:

(1) The trust does not fail, in whole or in part;

(2) The trust property does not revert to the settlor or

the settlor's successors in interest; and

(3) The court may apply cy pres to modify or terminate the

trust by directing that the trust property be applied
or distributed, in whole or in part, in a manner
consistent with the settlor's charitable purposes.

(b) Subsection (a) shall not apply if the document

creating the charitable interest expressly provides for an
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alternate disposition of the charitable interest if the
charitable purpose becomes unlawful, impracticable, impossible
to achieve, or wasteful. A general residuary disposition by
trust shall not be considered an express provision for an
alternate disposition. In addition, if the alternative plan is
also a charitable trust and that trust fails, the intention
shown in the original plan shall prevail in the application of
this section.

(c) 1In every cy pres proceeding, the attorney general
shall be notified and given an opportunity to be heard.

§ -414 Modification or termination of uneconomic trust.
(a) After notice to the qualified beneficiaries, the trustee of
a trust consisting of trust property having a total value of
less than $100,000 may terminate the trust if the trustee
concludes that the value of the trust property is insufficient
to justify the cost of administration.

(b) The court may modify or terminate a trust or remove
the trustee and appoint a different trustee if it determines
that the value of the trust property is insufficient to justify

the cost of administration.
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(c) Upon termination of a trust under this section, the
trustee shall distribute the trust property in a manner
consistent with the purposes of the trust.

(d) This section shall not apply to an easement for
conservation or preservation.

§ -415 Reformation to correct mistakes. The court may
reform the terms of a trust, even if unambiguous, to conform the
terms to the settlor's intention if it is proved by clear and
convincing evidence what the settlor's intention was and that
the terms of the trust were affected by a mistake of fact or
law, whether in expression or inducement.

§ -416 Modification to achieve settlor's tax objectives.
To achieve the settlor's tax objectives, the court may modify
the terms of a trust in a manner that is not contrary to the
settlor's probable intention. The court may provide that the
modification has retroactive effect.

§ -417 Combination and division of trusts. After notice
to the qualified beneficiaries, a trustee may combine two or
more trusts into a single trust or divide a trust into two or
more separate trusts, if the result does not impair rights of

any beneficiary or adversely affect achievement of the purposes
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of the trust. Two or more trusts may be combined into a single
trust if the interests of each beneficiary in the trust
resulting from the combination are substantially the same as the
combined interests of the beneficiary in the trusts prior to the
combination. The terms of each new trust created by a division
under this section shall provide, in the aggregate, for the same
succession of interests and beneficiaries as are provided in the
original trust.
ARTICLE 5. CREDITOR'S CLAIMS; SPENDTHRIFT AND DISCRETIONARY
TRUSTS

§ -501 Rights of beneficiary's creditor or assignee. To
the extent a beneficiary's interest is not subject to a
spendthrift provision, the court may authorize a creditor or
assignee of the beneficiary to reach the beneficiary's interest
by attachment of present or future distributions to or for the
benefit of the beneficiary or other means. The court may limit
the award to relief as is appropriate under the circumstances.

§ -502 Spendthrift provision. (a) A spendthrift
provision is wvalid only if it restrains both voluntary and

involuntary transfer of a beneficiary's interest.
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(b) A term of a trust providing that the interest of a
beneficiary is held subject to a "spendthrift trust", or words
of similar import, is sufficient to restrain both voluntary and
involuntary transfer of the beneficiary's interest.

(c) A beneficiary may not transfer an interest in a trust
in violation of a valid spendthrift provision and, except as
otherwise provided in this article, a creditor or assignee of
the beneficiary may not reach the interest or a distribution by
the trustee before its receipt by the beneficiary.

§ -503 Exceptions to spendthrift provision. (a) A
spendthrift provision is unenforceable against:

(1) A beneficiary's child who has a judgment or court

order against the beneficiary for support or
mailntenance; and

(2) A claim of this State or the United States to the

extent a law of this State or federal law so provides.

(b) A claimant against which a spendthrift provision
cannot be enforced may obtain from a court an order attaching
present or future distributions to or for the benefit of the
beneficiary. The court may limit the award to relief as is

appropriate under the circumstances.
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§ -504 Discretionary trusts; effect of standard. (a)
Except as otherwise provided in subsection (b), whether or not a
trust contains a spendthrift provision, a creditor of a
beneficiary shall not compel a distribution that is subject to
the trustee's discretion, even if:

(1) The discretion is expressed in the form of a standard

of distribution; or

(2) The trustee has abused the discretion.

(b) To the extent a trustee has not complied with a
standard of distribution or has abused a discretion:

(1) A distribution may be ordered by the court to satisfy

a judgment or court order against the beneficiary for
support or maintenance of the beneficiary's child; and

(2) The court shall direct the trustee to pay to or for

the benefit of the beneficiary's child, such amount as
is equitable under the circumstances but not more than
the amount the trustee would have been required to
distribute to or for the benefit of the beneficiary
had the trustee complied with the standard or not

abused the discretion.
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(c¢) This section does not limit the right of a beneficiary
to maintain a judicial proceeding against a trustee for an abuse
of discretion or failure to comply with a standard for
distribution.

(d) If the trustee's or cotrustee's discretion to make
distributions for the trustee's or cotrustee's own benefit is
limited by an ascertainable standard, a creditor may not reach
or compel distribution of the beneficial interest except to the
extent the interest would be subject to the creditor's claim
were the beneficiary not acting as trustee or cotrustee.

§ -505 Creditor's claim against settlor. (a) Whether

. or not the terms of a trust contain a spendthrift provision, the

following rules apply:

(1) During the lifetime of the settlor, the property of a
revocable trust is subject to claims of the settlor's
creditors;

(2) Except as provided in chapter 554G, with respect to an
irrevocable trust, a creditor or assignee of the
settlor may reach the maximum amount that can be
distributed to or for the settlor's benefit. If a

trust has more than one settlor, the amount the
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creditor or assignee of a particular settlor may reach
shall not exceed the settlor's interest in the portion
of the trust attributable to that settlor's
contribution; and

After the death of a settlor, and subject to the
settlor's right to direct the source from which
liabilities will be paid, the property of a trust that
was revocable at the settlor's death is subject to
claims of the settlor's creditors, costs of
administration of the settlor's estate, the expenses
of the settlor's funeral and disposal of remains, and
statutory allowances to a surviving spouse or
reciprocal beneficiary and children to the extent the
settlor's probate estate is inadequate to satisfy
those claims, costs, expenses, and allowances.

For purposes of this section:

During the period the power may be exercised, the
holder of a power of withdrawal is treated in the same
manner as the settlor of a revocable trust to the

extent of the property subject to the power; and
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(2) Upon the lapse, release, or waiver of the power, the
holder is treated as the settlor of the trust only to
the extent the value of the property affected by the
lapse, release, or waiver exceeds the greater of the
amount specified in section 2041 (b) (2) or 2514 (e) of
the Internal Revenue Code of 1986, or section 2503 (b)
of the Internal Revenue Code of 1986, in each case as
in effect on the effective date of this chapter.

{c) This section shall not apply to trusts created under

chapter 554G.

§ -506 Overdue distribution. (a) Whether or not a
trust contains a spendthrift provision, a creditor or assignee
of a beneficiary may reach a mandatory distribution of income or
principal, including a distribution upon termination of the
trust, if the trustee has not made the distribution to the
beneficiary within a reasonable time after the designated
distribution date.

(b) As used in this section, "mandatory distribution"
means a distribution of income or principal that the trustee is
required to make to a beneficiary under the terms of the trust,

including a distribution upon termination of the trust. The
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